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U.S. Customs Service 


Treasury Decision 


(T.D. 80-232) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


Rates of exchange based on rates certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Republic 
of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore dollar, 
Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruzeiro: 
September 1, 1980 Holiday 
September 2-5, 1980 
People’s Republic of China yuan: 
September 1, 1980 Holiday 
September 2-5, 1980 $0. 678748 
Hong Kong dollar: 
Sensormer 1, 1900... ...-.-. 2.225. sss-eee MiOiday 
September 2, 1980 $0. 202716 
September 3, 1980 . 202511 
September 4, 1980 . 202450 
September 5, 1980 . 202388 
Tran rial: 
Not available 
Philippines peso: 
September 1, 1980 Holiday 
September 2-5, 1980 $0. 1320 
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Singapore dollar: 
September 1, 1980 Holiday 
September 2, 1980 $0. 471476 
September 3, 1980 . 471254 
September 4, 1980 . 471921 
September 5, 1980 . 471921 
Thailand baht (tical) : 
September 1, 1980 Holiday 
September 2-5, 1980 $0. 0488 
Venezuela bolivar: 
September 1, 1980 Holiday 


September 2-5, 1980 $0. 2329 
(LIQ-3-01 O:C:E) 
Dated: September 5, 1980. 


Nancy I. Brown, 


Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notice 


Notice of Solicitation of Comments on Guidelines for Establish- 
ment or Mitigation of Claims for Monetary Penalties Assessed 
Pursuant to Section 592, Tariff Act of.1930, Amended 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice and solicitation of comments. 


SUMMARY: The Customs Service recently advised the public that 
the guidelines used by Customs for mitigation of claims for monetary 
penalties assessed pursuant to section 592, Tariff Act of 1930, as 
amended, were available upon request. The fact that the guidelines 
were available was also incorporated in the Customs Regulations. 

Because of the widespread interest in the guidelines generated 
by the notice, Customs believes it is in the interest of the public that 
the guidelines be published (1) to solicit comments on their content, 
and (2) to determine whether the scope of coverage should be ex- 
panded. 


DATES: Comments must be received on or before: 60 days from 
date of publication in the Federal Register. 

ADDRESS: Written comments should be addressed to the Com- 
missioner of Customs, attention: Entry Procedures and Penalties 
Division, U.S. Customs Service, 1301 Constitution Avenue NW., 
room 2331, Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Anthony Piazza, 
Entry Procedures and Penalties Division, U.S. Customs Service, 


1301 Constitution Avenue NW., Washington, D.C. 20229; 202- 
566-8317. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs Procedural Reform and Simplification Act of 1978 
(Public Law 95-410), approved October 3, 1978 (the act), made 
numerous amendments to statutes administered by Customs which 
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relate to fines, penalties, forfeitures, and liquidated damages for 
violations of customs and navigation laws. Under the act, section 
592, Tariff Act of 1930 (19 U.S.C. 1592), relating to entry of mer- 
chandise by fraud or negligence, was amended. 

New procedures were adopted for the imposition of a monetary 
penalty or, in limited circumstances, for the seizure of merchandise 
for a violation of 19 U.S.C. 1592 in a document published in the 
Federal Register on June 4, 1979, as T.D. 79-160 (44 F.R. 31950). 
Guidelines used by Customs for the mitigation of claims for monetary 
penalties assessed pursuant to 19 U.S.C. 1592 were recently approved 
by the Treasury Department. Notice advising the public that the 
guidelines were available upon request from Customs was published 
in the Federal Register on June 17, 1980, as T.D. 80-160 (45 F.R. 
40975). The tact that the guidelines were available was also incor- 
porated in the Customs Regulations. 

Because of the widespread interest generated by the notice, Customs 
believes it is in the interest of the public to publish the guidelines. 
Further, in light of the consequences the guidelines could have on 
persons or organizations subject to their application, Customs believes 
it is in the interest of the efficient and effective administration of the 
Customs laws and regulations relating to fines, penalties, and for- 
feitures to solicit comments from the public on the guidelines As 
presently drafted these guidelines are applicable to all fines, penalties, 
and forfeitures actions under section 592. Customs is trying to deter- 
mine whether these guidelines should also be used in initially estab- 
lishing a penalty and in determining the level of culpability. 


SOLICITATION OF COMMENTS ON GUIDELINES FOR ESTABLISHMENT OR 
MITIGATION OF CLAIMS FOR MONETARY PENALTIES 


Accordingly, Customs invites comments on the guidelines as they 
apply to the present mitigation process and in order to determine 
whether they should be modified so they can be utilized during the 
stage in the penalty process when a determination is being made to 
establish the penalty and determine the degree of culpability. The 
guidelines as recently approved by the Treasury Department are 
attached to this document as appendix A. These guidelines are pres- 
ently being used in considering a petition to remit or mitigate penalties 
which have already been established. 

Consideration will be given to any written comments, preferably in 
triplicate, that are submitted timely to the Commissioner of Customs. 
After Customs has reviewed and analyzed the comments, a recom- 
mendation may be made to the Treasury Department concerning 
appropriate changes or modifications to the guidelines. Comments 
submitted will be available for public inspection in accordance with 
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section 103.8(b), Customs Regulations (19 CFR 103.8(b)), during 
regular business hours at the Entry Procedures and Penalties Division, 
Headquarters, U.S. Customs Service, 1301 Constitution Avenue NW., 
room 2331, Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regula- 
tions and Research Division, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs offices 
participated in its development. 


Dated: September 15, 1980. 
R. E. CuaseEn, 
Commissioner of Customs. 


[Published in the Federal Register, Sept. 22, 1980 (45 F.R. 62954)] 


APPENDIX A 


GUIDELINES FoR Mit1iGgaTion—19 U.S.C. 1592 


A monetary penalty incurred under section 592, Tariff Act of 1930, 
as amended (19 U.S.C. 1592), hereinafter section 592, may be remitted 
or mitigated under 19 U.S.C. 1618 if it is determined (1) that the 
penalty was incurred without willful negligence or any intention by 
the petitioner to defraud the revenue or violate the law, or (2) there 
exist such mitigating circumstances as to justify remission or mitiga- 
tion. No relief is authorized unless one of these two basic conditions 
of 19 U.S.C. 1618 is met. The guidelines below will be used by the 
U.S. Customs Service in arriving at a just and reasonable disposition 
of liabilities arising under section 592 within the stated limitations. 
These guidelines do not change or add to existing delegated authority 
and will be used within the framework of that authority. 


(A) CLASSIFICATION OF VIOLATIONS 


There are three classifications of violations of section 592. These 
are: (1) Fraud, (2) gross negligence, and (3) negligence. Fraud is a 
violation resulting from an act or acts (of commission or omission) 
which defraud the revenue or otherwise violate section 592, deliberately 
done with intent to defraud the revenue or otherwise violate the 
statute. Gross negligence is a violation resulting from an act or acts (of 
commission or omission) done with actual-knowledge of or wanton dis- 
regard for the relevant facts and with indifference or disregard for the 
offender’s obligations under the statute, done without demonstrable 
intent to defraud the revenue or violate the statute. Negligence is ¢ 
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violation resulting from an act or acts (of commission or omission), 
done through the failure to exercise due care in ascertaining or record- 
ing the truth of the facts or with failure to use due care in ascertaining 
the offender’s obligations under the statute, done without demon- 
strable intent to defraud the revenue or violate the statute. 


(B) DISPOSITION OF CASES WHICH NORMALLY RESULT IN A LOSS OF 
DUTIES 


(1) Normal disposition—For cases involving negligence or gross 
negligence, normal disposition under 19 U.S.C. 1618 will result in no 
relief from the monetary penalties prescribed by section 592; i.e., for 
negligence, the lesser of the domestic value of the merchandise or two 
times the loss of duties; and for gross negligence, the lesser of the 
domestic value of the merchandise or four times the loss of duties. 
For cases involving fraud, normal disposition will result in a mitigated 
liability equal to the lesser of the domestic value of the merchandise 
or 8 times the loss of duties. For cases involving a prior disclosure, see 
chapter III, section 6.7 of the Fines, Penalties and Forfeitures 
Handbook. 

(2) Additional considerations.—Additional relief beyond the normal 
disposition shall be provided in accordance with subparagraph (5) if 
any of the factors referred to in subparagraph (3) and, under appro- 
priate circumstances, subparagraph (6), are found to exist. In those 
cases involving a fraudulent violation, the existence of aggravating 
factors may justify less relief than the normal disposition outlined 
above. The normal disposition in cases involving negligence or gross 
negligence is the statutory amount; therefore, the existence of aggra- 
vating factors cannot result in less relief than the normal disposition. 

(3) Mitigating factors.—Listed below are the usual mitigating 
factors which may justify mitigation of a claim for a monetary 
penalty beyond that provided in subparagraph (1). If it is anticipated 
that a mitigating factor other than those discussed below will form 
the basis for additional relief, advice should be requested from the 
Chief, Commercial Fraud and Negligence Penalties Branch, to insure 
uniform application throughout the Customs Service. 

(a) Contributory Customs error 

This factor does not include the failure of the Customs officials to 
notice the fact or facts upon which the claim is based, nor does it 
include the absence of specific guidelines relating to the subject matter 
of the alleged violations. This factor would include erroneous advice 
given by a Customs official, if it appears that the violator reasonably 
relied upon the information. If the claimed erroneous advice was not 
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given in writing, the violator has the burden of establishing this claim 
by a preponderance of the evidence. 
(b) Cooperation in investigation 

In order to obtain the benefits of this factor, the violator must 
exhibit cooperation beyond that expected from a person under investi- 
gation for a Customs violation. Some examples of the cooperation 
contemplated include assisting Customs officials to an unusual degree 
in auditing the books and records of the violator and assisting Customs 
in obtaining additional information relating to the subject violation 
or other violations. Merely providing the books and records of the 
company involved may not be considered cooperation justifying 
mitigation. 


(c) Immediate remedial action 


This factor would include the immediate payment of the duties 
withheld from the United States. In certain extreme circumstances, 
this factor may include the removal of an offending employee. The 
correction of organizational or procedural defects will not be considered 
a mitigating factor. It is expected that any importer or other involved 
individual will seek to remove or change any condition which con- 


tributed to the existence of a violation. 
(d) Inexperience in importing 

In order for the violator to benefit from this factor, the violation 
must have resulted from ordinary negligence and the inexperience 
must be specifically related to the violation. For example, an ex- 
perienced manufacturer of shirts who begins importing will not usually 
be granted mitigation if it misdescribes the content of the shirt. 

(e) Prior good record 

In order for the violator to benefit from this factor, the violation 
must have occurred as a result of negligence or gross negligence, and 
the violator must be able to show a consistent pattern of importations 
without violation of section 592. This pattern does not, of course, 
involve entries which are the subject of the instant investigation. 

Notr.—The burden of proving the existence of any mitigating factor rests 
with the violator. The mere assertion of the existence of the mitigating factor 
without satisfactory elaboration or documentation will not be considered sufficient 
evidence. 

(4) Aggravating factors.—In cases involving ordinary or gross negli- 
gence, aggravating factors should only be considered if the existence 
of mitigating factors (subparagraph (3)) has been established. In cases 
involving fraudulent violations, aggravating factors may always be 
considered. 


328-755 0 - 80 - 2 
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The following items constitute examples of aggravating factors: 


(a) Obstructing the investigation, e.g., withholding evidence. 
(b) Lack of cooperation. 
(c) Prior violations of the Customs laws. 


If the District Director contemplates the use of an aggravating 
factor not listed here, advice should first be requested from the Chief, 
Commercial Fraud and Negligence Penalties Branch to insure uni- 
form application of aggravating factors throughout the Customs 
Service. 

(5) Disposition of cases involving mitigating factors or aggravating 
factors.—In order to insure general uniformity, mitigation of claims 
for monetary penalties beyond that provided in subparagrpah (1) 
shall be as follows: 

(a) The existence of one mitigating factor found in subparagraph (3) 
may not, in every case, justify any mitigation beyond normal disposi- 
tion. Mitigation may, however, be granted by the authorized Customs 
official in an amount not to exceed 25 percent of the total loss of duties. 

Ezxample—Assuming a monetary penalty based on a finding of 
gross negligence, with a resulting loss of revenue of $1,000, the normal 
disposition would be $4,000, plus the deposit of any actual loss of 
duties. The presence of one mitigating factor as provided in sub- 
paragraph (3) may, where deemed appropriate, permit mitigation of 
the claim for monetary penalty to an amount between $3,750 and 
$4,000, plus the deposit of any actual loss of duties. 

(b) The existence of two mitigating factors will ordinarily require 
mitigation in an amount no less than 25 percent of the total loss of 
duties or no greater than 50 percent of the total loss of duties. 

Example—Assuming the same circumstances as in the preceding 
example, the presence of two mitigating factors may, where deemed 
appropriate, permit mitigation of the claim for monetary penalty to 
an amount between $3,500 and $3,750, plus the deposit of any actual 
loss of duties. 

(c) The existence of three mitigating factors will ordinarily result 
in mitigation in an amount no less than 50 percent of the total loss of 
duties or no greater than 75 percent of the total loss of duties. 

Example—Assuming the same circumstances as in subparagraph 
(5)(a), the presence of three mitigating factors may, where deemed 
appropriate, permit mitigation of the claim for monetary penalty to 
an amount between $3,250 and $3,500 plus the deposit of any actual 
loss of duties. 


(d) The existence of four or more mitigating factors would ordi- 
narily justify mitigation in an amount equal to one time the total loss 
of duties. 
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Ezxample—Assuming the same circumstances as in subparagraph 
(5)(a), the presence of four or more mitigating factors may, where 
deemed appropriate, permit mitigation of the claim for monetary 
penalty to $3,000. 

Assuming a monetary penalty based on a finding of fraud with a 
loss of revenue of $1,000, the normal disposition would be $8,000, 
plus the deposit of any actual loss of duties. In such cases, the presence 
of four or more mitigating factors may, where deemed appropriate, 
permit mitigation of the claim for monetary penalty to $7,000. 

(e) The existence of any mitigating factor may be negated by a 
finding of an aggravating factor on a 1-to-1 basis; or, in appropriate 
cases, a severe aggravating factor may negate all mitigating factors. 

(f) In cases involving fraudulent violations, the existence of aggravat- 
ing factors may serve as a basis for justifying less relief than that 
provided in subparagraph (1), unless negated by mitigating factors. 
For each aggravating factor not offset by mitigating factors, the 
normal disposition may be increased by one time the total loss of duties. 
The mitigated claim may not, however, exceed the domestic value 
of the merchandise. 

Ezxample.—Assuming a monetary penalty based on a finding of 
fraud with the loss of revenue of $1,000, the normal disposition would 
be $8,000, plus the deposit of any actual loss of duties. The presence of 
one aggravating factor would, where deemed appropriate, permit 
mitigation to an amount not to exceed $9,000 (i.e., $8,250, $8,500, or 
$8,750). The presence of two aggravating factors would permit 
mitigation to an amount not to exceed $10,000. 

(g) In the event mitigation in an amount exceeding that authorized 
above is contemplated, advice should be sought from the Chief, 
Commercial Fraud and Negligence Penalties Branch to insure uniform- 
ity throughout the Customs Service. 

(6) Other extraordinary factors justifying further relief —After a final 
determination has been made with respect to the culpability of the 
violator and the existence or nonexistence of mitigating or aggravating 
factors, the following four factors may be considered in connection 
with further relief. If it is contemplated that one or more of these four 
factors will serve as a basis justifying further relief beyond that pro- 
vided in subparagraphs (1) and (5), advice should be requested from 
the Chief, Commercial Fraud and Negligence Penalties Branch. 

(a) Difficulty in obtaining jurisdiction over the violator. 

(b) Inability to pay the normal disposition or mitigated amount. 
The party claiming the existence of this factor must present docu- 
mentary evidence in support thereof, i.e., copies of income tax returns, 
current financial statements, and independent audit reports. 
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(c) Extraordinary expenses. This factor may include such expenses 
as those incurred in providing one-time computer runs solely for 
submission to the Customs Service to aid it in analyzing a case in- 
volving an unusual number of entries, each involving several factors, e.g., 
violations involving item 807, Tariff Schedules of the United States. 
Usual accounting and legal expenses (both general and Customs), or 
the cost incurred in instituting remedial action would not be considered 
extraordinary expenses. 

(d) Customs knowledge of the violation. Additional relief may, in 
certain limited circumstances, be granted if it is determined that the 
Customs Service had actual knowledge of a violation (as opposed to 
constructive knowledge of a violation) of section 592 for a period 
exceeding 6 months in cases involving ordinary negligence or 12 
months in cases involving gross negligence and failed to inform the 
violator so that corrective action might be taken with respect to 
future entries. This factor shall not be applicable where any delay in 
the investigation is attributable to the violator. Any additional relief 
which may be justified with respect to this factor would be limited to 
those entries filed after the periods of time outlined. 


(C) DISPOSITION OF CASES INVOLVING NO LOSS OF DUTIES 


(1) Normal disposition.—For cases involving negligence or gross 


negligence, normal disposition under title 19, United States Code, 
section 1618 will result in no relief from the monetary penalties 
prescribed by section 592; i.e., for negligence, 20 percent of the 
dutiable value of the merchandise; and for gross negligence, 40 per- 
cent of the dutiable value of the merchandise. For cases involving 
fraud, normal disposition will result in a mitigated liability equal 
to 80 percent of the domestic value of the merchandise. When a claim 
for monetary penalty is made in connection with violations involving 
both a loss of duties and no loss of duties, disposition of each viola- 
tion will have to be made independently. 

This paragraph also applies to those cases involving a claim for 
monetary penalty which is originally determined to involve a loss of 
duties, but after investigation, it is concluded that no loss of duties 
is involved. For example, the District Director may issue a claim 
for monetary penalty for failure to declare a commission which is 
believed to be a dutiable selling commission; however, after investi- 
gating the claims of the petitioner, it is determined that the com- 
mission was a nondutiable buying commission. Although there is no 
loss of duties, there is still a violation of section 592. 
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(2) Additional considerations.—Additional relief beyond the normal 
disposition shall be provided in accordance with subparagraph 
(3) below, if any of the factors referred to in paragraph (B)(3) and, 
under appropriate circumstances, paragraph (B)(6), are found to 
exist. In those cases involving a fraudulent violation, the existence of 
aggravating factors may justify less relief than the normal disposition 
outlined above. The normal disposition in cases involving negligence 
or gross negligence is the statutory amount; therefore, the existence 
of aggravating factors cannot result in less relief than the normal 
disposition. 

(3) Disposition of cases involving mitigating factors or aggravating 
factors.—In order to insure general uniformity, mitigation of claims 
for monetary penalties beyond that provided in subparagraph (1) 
shall be as follows: 

(a) The existence of one mitigating factor found in paragraph (B) (3) 
may not, in every case, justify any mitigation beyond normal dis- 
position. Mitigation may, however, be granted by the authorized 
Customs official in an amount not to exceed 4 percent of dutiable 
value in cases of ordinary negligence, 5 percent of dutiable value in 
cases of gross negligence, and 10 percent of domestic value in cases 
involving fraud. 

Ezxample—Assuming a monetary penalty based on ordinary negli- 
gence where the dutiable value of the merchandise is $10,000, the 
normal disposition would be $2,000 (20 percent of dutiable value). 
The presence of one mitigating factor may, where deemed appropriate, 
permit mitigation of the claim for monetary penalty to an amount 
between $1,600 and $2,000 (0.04$10,000—$400). 

Assuming a monetary penalty based on fraud where the domestic 
value of merchandise is $20,000, the normal disposition would be 
$16,000 (80 percent of domestic value). The presence of one miti- 
gating factor may, where deemed appropriate, permit mitigation of 
the claim for monetary penalty to an amount between $14,000 and 
$16,000 (0.10 X$20,000=$2,000). 

(b) The existence of two mitigating factors will ordinarily require 
mitigation: 

i. in cases of ordinary negligence, in an amount no less than 
4 percent or greater than 8 percent of dutiable value; 

li. in cases of gross negligence, in an amount no less than 5 
percent or greater than 10 percent of dutiable values; 

ili. in cases involving fraud, in an amount no less than 10 
percent or greater than 20 percent of domestic value. 

Example—Ordinary negligence: Assuming the same circumstances 
as in the preceding example involving ordinary negligence, the 
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presence of two mitigating factors may, where deemed appropriate, 
permit mitigation of the claim for monetary penalty to an amount 
between $1,200 and $1,600 (0.08 <$10,000=$800). 

Fraud: Assuming the same circumstances as in the preceding 
example, the presence of two mitigating factors may, where deemed 
appropriate, permit mitigation of the claim for monetary penalty 
to an amount between $12,000 and $14,000 (0.20 X $20,000 =$4,000). 

(c) The existence of three mitigating factors will ordinarily result 
in mitigation: 

i. in cases of ordinary negligence, in an amount no less than 8 
percent or greater than 12 percent of dutiable value; 
ii. in cases of gross negligence, in an amount no less than 10 
percent or greater than 15 percent of dutiable value; 
ill. in cases involving fraud, in an amount no less than 20 percent 
or greater than 30 percent of domestic value. 

Example—Ordinary negligence: Assuming the same circumstances 
set out in the earlier examples, the presence of three mitigating factors 
may, where deemed appropriate, permit mitigation of the claim for 
monetary penalty to an amount between $800 and $1,200 (0.12 
$10,000=$1,200). 

Fraud: Assuming the same circumstances set out in the earlier 
examples, the presence of three mitigating factors may, where deemed 
appropriate, permit mitigation of the claim for monetary penalty to 
an amount between $10,000 and $12,000 (0.30 $20,000 $6,000). 

(d) The existence of four or more mitigating factors would ordi- 
narily justify mitigation in an amount equal to 16 percent of dutiable 
value in cases of ordinary negligence, 20 percent of dutiable value in 
cases of gross negligence, and 40 percent of domestic value in cases 
involving fraud. 

Example—Ordinary negligence: Assuming the same circumstances 
set out in the earlier examples, the presence of four or more mitigating 
factors may, where deemed appropriate, permit mitigation of the 
claim for monetary penalty to $400 (0.16 $10,000 $1,600). 

Fraud: Assuming the same circumstances set out in the earlier 
examples, the presence of four or more mitigating factors may, where 
deemed appropriate, permit mitigation of the claim for monetary 
penalty to $8,000 (0.40 $20,000 =$8,000). 

(e) The existence of any mitigating factor may be negated by a 
finding of an aggravating factor on a 1-to-1 basis; or, in appropriate 
cases, a severe aggravating factor may negate all mitigating factors. 

(f) In cases involving fraudulent violations, the existence of aggra- 
vating factors may serve as a basis for justifying less relief than that 
provided in this paragraph, unless negated by mitigating factors. 
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For each aggravating factor not offset by mitigating factors, the 
normal disposition may be increased by 10 percent of the domestic 
value. The mitigated claim may not, however, exceed the domestic 
value of the merchandise. 

Example—Assuming a monetary penalty based on a finding of 
fraud where the domestic value is $20,000, the normal disposition 
would be $16,000. The presence of one aggravating factor would, 
where deemed appropriate, permit mitigation to an amount not to 
exceed $18,000 (i.e., $16,500, $17,000, or $17,500). 

(g) In cases involving a prior disclosure, and the degree of cul- 
pability is determined to be ordinary negligence or gross negligence, 
the claim for monetary penalty is to be remitted in full. In cases 
involving a prior disclosure, and the degree of culpability is deter- 
mined to be fraud, the claim for monetary penalty, an amount equal 
to 10 percent of the dutiable value, shall not be mitigated in the 
absence of extraordinary factors. See paragraph (B)(6) above. 

(h) In the event mitigation in an amount exceeding that authorized 
above is contemplated, advice should be sought from the Chief, Com- 
mercial Fraud and Negligence Penalties Branch to insure uniformity 
throughout the Customs Service. 


(D) VIOLATIONS OF LAWS ADMINISTERED BY OTHER AGENCIES 


Violations of laws administered by other agencies (such as Foreign 


Assets Control, Agriculture, Fish and Wildlife) should be referred to 
the appropriate agency for its recommendations. In the absence of 
extraordinary circumstances, such recommendations shall be followed. 
In the event it is contemplated that such recommendations should not 
be followed, advice shall be requested from the Chief, Commercial 
Fraud and Negligence Penalties Branch. 


(E) LIABILITY OF CUSTOMHOUSE BROKERS 


A broker should be held liable and subject to these guidelines only 
if he (1) committed a fraudulent violation, or (2) is otherwise culpable 
and shared in the financial benefits from the violation. If both importer 
and broker are actually culpable and shared in the financial benefits, 
each party may be assessed the penalty as finally determined under 
these guidelines. If the broker committed a negligent violation without 
sharing in the financial benefits, the penalty should be mitigated to a 
flat sum appropriate to the degree of negligence. In such cases involv- 
ing ordinary negligence on the part of the broker, the flat sum should 
ordinarily not exceed $250. In cases involving gross negligence on the 
part of the broker, the flat sum should ordinarily not exceed $500. 
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A broker should not be held as a guarantor to make the Government 
whole (by payment of the actual loss of revenue) where he himself 
is not guilty of a violation. Filing an entry as importer of record 
(in his own name on behalf of an importer), would not alone make the 
broker liable for the actual loss of revenue or any penalty. If he is the 
importer of record, the broker is, of course, responsible for payment 
of any increased duties found to be due. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(ITC Investigation No. 337 TA-52) 


SouTHwirE Co. v. Unirep States INTERNATIONAL TRADE 
Commission No. 79-25/31 


1. Section 337 Tarirr Act oF 1930, as AMENDED (19 U.S.C. 
1337)—CoprEer Rop. 


International Trade Commission decisions terminating portions 
of Investigation under 19 U.S.C. 1337 involving the importation of 
a. continuous casting and hot rolling system. 


2. ITC Summary DetreRMINATION—LICENSEs. 

The parties’ contract licensed Bell to acquire and operate its 
continuous casting and hot rolling system, and the ITC’s summary 
determination to that effect was proper, there being no issue of 


material fact. 


3. In.—Watver or 30-Day REQUIREMENT. 


Waiver by the ITC of the 30-day requirement for filing a motion 
for summary determination is proper where there are good and 
sufficient reasons present. 


Appeal No. 79-25 


SouTHWIRE ComPpaNy v. UnitTEp States INTERNATIONAL TRADE 
ComMISSION AND Fr1ED, Krupp GBH anp Krupp INTERNATIONAL 
AT&T, Western Evecrric Co. ET AL 


Appeal No. 79-31 


SourHwirE Company v. Unitep States INTERNATIONAL TRADE 
CoMMISSION AND Frrep, Krupr GmsH anp Krupp INTERNATIONAL 
AT&T, WesterRN Etecrric Co. ET AL 
The attorneys for the above appeal are as follows: 


Southwire Appeals—79-25 and 31 


Herbert Cohen, Victor M. Wigman, George C. Myers, Jr., Wigman & Cohen, 
1735 Jefferson Davis Highway, Arlington, Va. 22202. 
James H. Bratton, Jr., Frederick G. Boynton, Gambrell, Russell & Forbes, 
4000 First National Bank Tower, Atlanta, Ga. 
15 


328-755 0 - 80 - 3 
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Appeal No. 31 only 


Thomas W. Rhodes, Jane K. Wilcox, Gambrell, Russell and Forbes, 4000 
First National Bank Tower, Atlanta, Ga. 30303. 


International Trade Commission—Appeals 79-25 and 79-31 


Jeffrey S. Neeley, Advisory Attorney, International Trade Commission 
Washington, D.C. 20436. 

Scott Daniels, Office of the General Counsel, International Trade Commission, 
Washington, D.C. 20436. 


Western Electric, AT&T, Nassau Recyc'te Corp.—79-25 and 79-31 
Edward Dreyfuss, Western Electric, 222 Broadway, New York, N.Y. 10038. 


Appeal No. 79-26 only 


Bernard Zucker, Western Electric, 222 Broadway, New York, N.Y. 10038. 
Edwin B. Cave, 25 Alden Road, New Providence, N.J. 07974. 


Krupp International et al.—79-25 and 79-31 

Harvey Kaye, George Spencer, Sheldon I. Landsman, Spencer and Kaye, 
Washington, D.C. 20036. 

Peter Stahlmann, Krupp International, 550 Mamaroneck Avenue, Harrison, 
N.Y. 10528. 

79-265 only 

Michael A. Hertzberg, Spencer and Kaye, 1111 19th Street NW., Washington, 
D.C. 20036. 

Argued on June 4, 1980 by James H. Bratton, Jr. for appellant Southwire, 
Edward Dreyfuss and Bernard Zucker for appellee AT&T et al., and Scott Daniels 
for appellee ITC. 

Before Markey, Chief Judge, BALpwin, and MILuER, Associate Judges, SMITH, 
Judge,! and Rr, Judge? 


Markey, Chief Judge. 

[1] Southwire Co. (Southwire) appeals from two decisions of the 
U.S. International Trade Commission (ITC) terminating portions of 
investigation No. 337-TA-52, In re Certain Apparatus for the Con- 
tinuous Production of Copper Rod. The investigation concerned 
alleged infringement of several Southwire patents by American Tele- 
phone & Telegraph Co. (ATT) and its subsidiaries Western Electric 
Co. (Western) and Nassau Recycle Corp. (Nassau). We affirm. 


BACKGROUND 


In 1949, the Government instituted an antitrust suit against 
Western and ATT. In 1956, the suit was resolved by entry of a consent 
decree enjoining Western and ATT from (1) acquiring, directly or 


1 Hon. Edward S. Smith, Judge, U.S. Court of Claims, sitting by designation. 
2 Hon. Edward D. Re, Chief Judge, U.S. Customs Court, sitting by designation. 
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indirectly, title to any patent owned or controlled by any entity other 
than a company of the Bell System or its employees, and (2) receiving 
any right to grant sublicenses under patents except to associated 
companies. The decree permitted Western and ATT to accept patent 
licenses that granted the right to make, have made, use, lease, and 
sell certain equipment. 

On August 22, 1962, Western and Southwire entered into a joint 
development contract. Their objective was to develop to Western’s 
satisfaction a continuous casting and hot rolling system (SCR system) 
for copper rod, the system being operable at a rate of not less than 
10 tons per hour. Western planned to use the system at Nassau’s 
facility on Staten Island, N.Y., and hoped that it would be capable 
of processing all of its existing copper scrap and all of its copper scrap 
for the following 10 years. 

Western and Southwire agreed that each would purchase and own 
title to an undivided one-half interest in equipment used in the devel- 
opment program and that Western would have the option of pur- 
chasing Southwire’s one-half interest. Both companies were to provide 
at least two engineers for the program and were to share costs. The 
development work was to be carried out at Southwire’s Carrollton, 
Ga. plant. 

In the development contract, each party granted to the other 
royalty-free, nonexclusive licenses under patents on inventions made 
during the contract period.’ Those licenses allowed both companies 
to make, have made, use, lease, and sell the patented inventions. 
Both companies were also given the right to grant sublicenses to as- 
sociated companies. 

The development contract further provided that 1 year after the 
end of the contract period, both companies would have the unre- 
stricted right to reproduce, use, have used, disclose or dispose of all 
information originated by the parties under the contract, and all 
reports, specifications, drawings, data or other technical information 
required to be furnished by Southwire under the contract. 

The joint development contract terminated on August 30, 1963. 
On September 17, 1963, Western exercised its option to purchase 
Southwire’s interest in the development equipment. On January 28, 
1964, Western and Southwire amended the development contract to 
provide that Western would receive Southwire’s new SCR casting 
and rolling machines instead of those wsed during the development 
program and that Southwire would deliver the new system to Nassau’s 
Staten Island facility. Southwire delivered the system to Staten Island 
in 1964 and it has been in continuous use there since that time. 


3 The contract period is defined in art. IT, sec. 3 of the contract to be from Aug. 22, 1962, to Aug. 30, 1963. 
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On July 31, 1964, Southwire and Western entered into a formal 
license agreement, effective September 1, 1963. The agreement was 
intended to be a means of continuing work on the development 
program. Each party granted to the other royalty-free, nonexclusive 
licenses under patents on inventions made during designated time 
periods. Those licenses permitted both companies to make, have made, 
use, lease, and sell the patented inventions. Both companies were also 
given the right to grant sublicenses to associated companies. 

A number of patents were granted on inventions covered by the 
1962 development contract and the 1963 license agreement, including 
U.S. Patent Nos. 3,317,994 (’994 patent), 3,672,430 (’430 patent), 
3,716,423 (’423 patent), and 4,129,170 (’170 patent). 

In 1972, Southwire sold a second SCR system to Western for in- 
stallation at its Hawthorne plant in Chicago, Ill. In conjunction with 
the sale, Southwire entered into a user’s license agreement granting 
Western certain rights with respect to inventions made by Southwire 
prior to the startup of that system. The agreement further indicated 
that the 1963 license agreement had already licensed Western under 
the ’994, 430, and ’423 patents. Several Southwire employees later 
visited the Hawthorne plant, seeking to inspect and copy documents 
specified in the 1962 joint development contract. Western refused to 
supply the requested documents. Southwire attempted to obtain 
those and other documents for more than 1 year after its initial request 
but Western continued to refuse. 

In 1976, Southwire offered Western another SCR system for 
installation at Nassau’s Gaston, S.C., facility. The offer included a 
royalty-free license.* In a September 3, 1976 letter, a Southwire 
officer told a Nassau officer that the 1963 license agreement already 
licensed Nassau under the ’994, ’430, and ’423 patents. On Novem- 
ber 16, 1976, Southwire’s president told the same Nassau officer that 
the 1962 development contract, the 1963 license agreement, and the 
1972 user’s license agreement already licensed Nassau for some of 
the SCR equipment but that those agreements gave Nassau no right 
to use at Gaston equipment patented by Southwire after the termi- 
nation date of the 1963 license agreement. Western refused South- 
wire’s offer and purchased a comparable system from Fried. Krupp 
GmbH and Krupp International, Inc. (collectively, Krupp). 

On April 11, 1978, Southwire filed a complaint with the ITC 
against Western, ATT, and Nassau (collectively Bell) and Krupp 
alleging unfair trade practices under section 337 of the Tariff Act 
of 1930, as amended, 19 U.S.C. 1337 (sec. 337).5 Southwire charged 

4 A royalty was included in the equipment price. 
519 U.S.C. 1337 reads, in part: “‘Unfair methods of competition and unfair acts in the importation of 


articles into the United States * * * the effect or tendency of which is to destroy or substantially injure 
an industry * * * in the United States * * * are declared unlawful * * *.” 
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Krupp and Bell with infringing the ’994, ’430, and ’423 patents and 
with misappropriating Southwire’s trade secrets. 

On September 26, 1978, Bell moved (motion 52-41) to terminate 
the investigation with respect to the ’994, ’430, and ’423 patents 
insofar as they related to Bell and to Krupp’s activities at Gaston. 
The basis for the motion was that the 1962 development contract 
and the 1963 license agreement licensed Bell under those patents 
for the Gaston facility and that Krupp’s activities respecting that 
facility fell within Bell’s “have made’”’ license rights. 

Southwire opposed motion 52-41, arguing that the existence of 
genuine issues of material fact precluded summary determination 
of whether Bell was licensed for the Gaston facility. In Southwire’s 
view, Bell’s licenses extended only to its plant at Staten Island. 
Southwire also argued that enforcement of Bell’s license defense 
would violate the antitrust consent decree because it would effec- 
tively give Bell title to Southwire’s patents and would sanction Bell’s 
illegal sublicensing of Krupp. 

The hearing in the investigation began on March 28, 1979. 

On March 29, 1979, the ITC granted motion 52-41, having treated 
it as a motion for summary determination, and terminated that part 
of the investigation involving alleged infringement of the ’994, ’430, 
and ’423 patents by Bell and that part of the investigation involving 
alleged infringement of the ’994, ’430, and ’423 patents by Krupp’s 
manufacture and importation of the system at Gaston. Southwire 
appealed on May 29, 1979 (appeal No. 79-25). 

On November 3, 1978, Southwire moved the ITC to amend its 
complaint to include a charge of infringement of the ’170 patent. The 
ITC granted the motion of January 31, 1979. On April 6, 1979, Bell 
moved (motion 52-250) to terminate the investigation with respect 
to the ’170 patent, insofar as it related to Bell and to Krupp’s activities 
at Gaston. That motion was also based on the licensing provisions of 
the joint 1962 development contract and the 1963 license agreement. 

Southwire opposed that motion, repeating arguments it made in 
opposing motion 52-41. In addition, Southwire argued that Western’s 
refusal to give Southwire development program documents was a 
violation of the development contract which should equitably estop 
Bell from using the licensing provision of that contract as an affirmative 
defense here. Southwire also argued that the motion was not a motion 
for termination but was in truth a motion for summary determination 
and that as such it was not timely filed. 

On June 20, 1979, the ITC granted motion 52-250, having treated 
it as a motion for summary determination, and terminated that part 
of the investigation involving infringement of the ’170 patent by Bell 
and by Krupp’s manufacture and importation of the system at 
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Gaston. Southwire appealed on August 16, 1979 (appeal No. 79-31). 
We consolidated appeal Nos. 79-25 and 79-31. 


ISSUES 


The issues are (1) whether Bell was licensed for its facility at 
Gaston, (2) whether Bell’s licenses were illegal under the antitrust 
consent decree, (3) whether Bell is equitably estopped from using its 
licenses as an affirmative defense, and (4) whether Bell’s motion 
52-250 was timely filed.® 

OPINION 


I. License for Gaston 


[2] Southwire argues that there are genuine issues of material fact 
respecting the scope of Bell’s licenses and that summary determination 
that Bell was licensed for the Gaston facility is thus precluded, main- 
taining that those licenses extend only to the one system located at 
Staten Island. We disagree. 

Bell’s licenses under the Southwire patents, set out in two Western- 
Southwire agreements, i.e., the 1962 joint development contract and 
the 1963 license agreement, are clear and unambiguous. Their interpre- 
tation thus involves no issue of material fact. 

Article II, section 1 of the 1962 contract and article I, section 1 of 
the 1963 agreement license each party for ‘continuous metal casting 
systems.’”’ On their face those documents grant licenses for an inde- 
terminate number of systems. Southwire attempts to rewrite the 
agreements in an effort to demonstrate that “systems” (plural) meant 
“system” (singular) in context. In Southwire’s view, ‘‘systems” 
(plural) was used in the agreements merely as a convenient and 
grammatically correct way of indicating, in one sentence, that each 
party was to receive a license for one system. Southwire cannot be 
permitted now to rewrite the agreements to support its view. 
“Systems” (plural) was the contract term used in the license granting 
clause. ‘System’ (singular) was elsewhere expressly and specifically 
defined in the agreements” (article IX of the 1962 agreement and 
article VII of the 1963 agreement). Use of the plural term “systems” 
in the license-granting clauses of the agreements thus demonstrates 
that the parties intended to license each other for more than one 
system. 

Moreover, article I, section 7 of the 1963 agreement gave Western 
the right to grant sublicenses to ‘its associated companies.’’ The 


6 Bell argued in its brief that appeal No. 79-31 should be dismissed because it was moot. Bell withdrew 
that contention, however, at oral argument. We express no view respecting the mootness of appeal No. 79-31. 

7 “Continuous metal casting system’’ means any aggregate of instrumentalities of a design primarily 
adapted for continuously casting metal rod * * *. 
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1963 agreement was entered into on July 31, 1964, more than 6 months 
after Southwire agreed to deliver Western’s first SCR system to its 
Nassau subsidiary at Staten Island. The article I, section 7 right to 
sublicense associated companies would be superfluous unless the 
parties anticipated and intended that Western would construct systems 
at other locations as well. 

The parties’ intent to grant licenses for a number of systems is 
further demonstrated by the July 31, 1964, modification of the 1963 
agreement. Western and Southwire agreed that Western’s right to sell 
continuous casting systems which Western possessed by virtue of its 
right to “make, have made, use, lease, and sell” would be limited 
to the sale of only surplus systems. That modification was necessary 
only if Bell was licensed under the original agreement for more than 
one system. 

Southwire’s actions were consistent with Bell’s having been licensed 
for multiple systems. The 1972 user’s license agreement between 
Southwire and Western and Southwire’s proposed user license for 
the Gaston facility acknowledged that Bell was already licensed for 
those facilities under the 1963 license agreement. The November 16, 
1976, communication between Southwire’s president and Nassau 
stated: 

[Southwire] quoted you a system without regard to royalties 
notwithstanding the fact that some of the know-how, technology, 
and equipment design are not covered by virtue of our original 
development agreement nor by the second sale of an SCR 
system to your organization for installation at Hawthorne Plant, 
Chicago, Ill. * * * 

We feel it our duty in consideration * * * of our very long 
standing relations to advise you that Southwire has an issue of 
patents with Krupp/Hazelett which would apply to your Gaston 
works insofar as it incorporates inventions patented by Southwire 
subsequent to September 1, 1968. 


The communication is an admission that Bell was licensed under the 
1962 and 1963 contracts and that those licenses could be used by 
Nassau at Gaston. The reference to September 1, 1968, relates to 
the termination date of the 1963 license agreement. The communi- 
cation thus indicates that because of the existence of the 1963 license 
to Bell for Gaston, the patent dispute with Krupp only involved 
patents on inventions arising subsequent to September 1, 1968. 
Southwire relies on section 6 of article I of the 1963 agreement 
which limits Western’s licenses as follows: 
Such licenses do not extend 
(i) to any combination of any two or more of such equipments, or 
(ii) to any combination comprising one or more of such equip- 
ments and any other instrumentality, 
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under any patent of the grantor of said licenses which is applicable 
to such combination otherwise than solely by being applicable to 
one or more of such equipments separately. 


Contrary to Southwire’s arguments, that section does not limit 
Western’s use of a continuous metal casting system to a single location, 
i.e., Staten Island. 

“Equipment” is the contractual shorthand term for “continuous 
metal casting system’ (art. I, sec. 1). The “combination” of two o 
more continuous metal casting systems referred to in article I, sec- 
tion 6(i) necessarily relates only to systems that work in cooperation 
with each other. It would contort the common meaning of ‘“‘combina- 
tion” to construe it as covering systems that work independently at 
separate locations. 

“Continuous meta) casting system” is defined by article VII, 
section I of the 1963 agreement as an “aggregate of instrumentalities 
of a design primarily adapted for continuously casting metal rod.” 
The section 6(ii) phrase ‘“‘any other instrumentality’? must therefore 
refer to instrumentalities not primarily designed for continuously 
casting metal rod. That section thus relates only to a combination of a 
continuous metal casting system and an instrumentality not primarily 
designed for continuously casting metal rod. A continuous metal 
casting system at one location and the same kind of system in another 
location would not be a combination within the meaning of article 1, 
section 6(ii). 

Southwire also relies on parole evidence in an attempt to prove 
that neither party contemplated more than one system at the time 
they entered into the licensing agreements and that it would have 
been economically disastrous for Southwire to license Bell for more 
than one system. That evidence conflicts with the clear and unambig- 
uous language of the 1962 joint development contract and 1963 license 
agreement and is therefore of no benefit to Southwire. 

Construction of both the 1962 development contract and the 1963 
license agreement, according to their terms, is governed by the law ot 
New York, where ‘the intention of the parties is found in the lan- 
guage used to express such intention.” Naw v. Vulcan Rail and Const. 
Co., 286 N.Y. 188, 197-99, 36 N.E. 2d 106, 111 (1941), and “the 
words of a contract are always the most important evidence of the 
parties’ intention.”” Eddy v. Prudence Bonds Corp., 165 F. 2d 157, 
161-62 (2d Cir. 1947), cert. denied, 333 U.S. 845 (1948). The expressed 
contractual intent of the parties being clear, it must be upheld. 
Accordingly, we hold that Bell was licensed to acquire and operate 
its Gaston facility. 
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II. Consent Decree 


Southwire contends that Bell’s licenses violated certain prohibitions 
of the 1956 consent decree. We disagree. 

Article XII of the decree prohibits Bell from directly or indirectly 
acquiring title to patents of any person other than associated com- 
panies and employees thereof. Crucial indicia of title being absent, the 
nonexclusive license acquired by Western was not tantamount to 
title. The licenses gave Western only the right to make, have made, 
use, lease, and sell the patented inventions and the right to sublicense 
associated companies. Southwire, however, retained the exclusive 
right to license others and, most importantly, retained the exclusive 
right to sue infringers. The Supreme Court has stated: 

The owner of a patent may assign it to another and convey, 
(1) the exclusive right to make, use and vend the invention 
throughout the United States, or, (2) an undivided part or share 
of that exclusive right, or (3) the exclusive right under the patent 
within and through a specific part of the United States. But any 
assignment or transfer short of one of these is a license, giving 


the licensee no title in the patent and no right to sue at law in his 
own name for an infringement. 


United States v. General Electric Co., 272 U.S. 476, 489 (1926). Bell 
thus did not receive title to Southwire’s patents in contravention of 
the consent decree. 

Section X(G) (3) of the consent decree prohibits Bell from “granting 
or receiving any right to grant sublicenses under patents” except to 
associated companies. Bell’s ordering of equipment from Krupp was 
merely an exercise of Bell’s rights under the “have made” clause of its 
licenses. That clause permitted Bell to have the equipment made for 
it by Krupp. Bell did not authorize Krupp to make the equipment for 
or sell it to anyone other than Bell, and thus did not grant a sub- 
license to Krupp. The difference between a licensee’s exercise of his 
“have made” rights and his granting of a sublicense was well stated 
by the U.S. Court ot Claims: 


A licensee having the right to produce, use and sell might be 
interested only in using the article or in selling it; in order to use 
it or sell it, the article must be produced; to have it produced, 
his license ‘permits him to engage others to do all the work 
connected with the production of the article for him. Production 
of the article for the use of the licensee is production under the 
license. 

Not so under a sublicense, unless the sublicensee is producing 
for the original licensee. To produce for his own use or for the use 
of someone else, the sublicensee may do so only under a, sub- 
license. So the test is, whether the production is by or for thé. use 
of the original licensee or for the sublicensee himself or for some- 
one else. 
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Carey v. United States, 326 F. 2d 975, 979-80 (Ct. Cl. 1964). The ‘“‘have 
made” rights received and exercised by Bell are thus not precluded by 
section X(G)(3) of the consent decree. 

The ITC properly rejected Southwire’s illegality arguments, Bell 
having neither acquired title to Southwire’s patents nor granted or 
received the right to grant sublicenses under those patents to Krupp. 


III. Equitable Estoppel 


Southwire argues that Western was guilty of inequitable conduct 
in refusing to supply documents Southwire says it was entitled to 
receive under the development contract, and that such conduct estops 
Bel] from relying on the licensing provision of the contract. We disagree. 

Article V, section 3(e) of the 1962 development contract provides: 


Nothing contained in this contract shall be construed as * * * 
an obligation to furnish any manufacturing or technical infor- 
mation except as provided in section 1 of article III hereof and 
subdivision (iv) of paragraph (b) of section 2 of this article V. 


Section 1, article III requires Southwire to supply specified informa- 
tion. It does not, however, impose a similar obligation on Western. 
Western’s only obligation to supply information is found in article V, 
section 2(b), which relates only to inventions made jointly by Western 
and Southwire employees. Southwire does not contend that the 
information it sought related to joint inventions. 

Southwire relies on section 2(a), article III, which gives each 
party the right, 1 year after the end of the contract period, to ‘‘re- 
produce, use, have used, disclose and dispose of any and all informa- 
tion, knowledge or data originated or first produced by Southwire, 
or Western, or their respective employees, in the course of any work 
performed under this contract * * *.”’ Southwire overlooks section 
2(b), article IIT however. That section states that, prior to the end 
of the 1-year period, Southwire and Western must “exercise reasonable 
care to avoid publication or other disclosure” of the information re- 
ferred to in section 2(a) “to any third parties not under a written 
obligation to keep such information confidential.’? When sections 2(a) 
and 2(b) are read together it is apparent that section 2(a) is nothing 
more than a release from the confidentiality obligation of section 2(b) 
at the end of the 1-year period. Section 2(a) merely provides the 
parties a more relaxed set of information handling and disclosure 
rights after the 1-year period. It does not, however, impose a duty 
on either party to supply information to the other. 

Western having had no duty to supply information to Southwire, 
Southwire’s allegations respecting Western’s refusal to do so fail to 
demonstrate breach of contract or any inequitable conduct by Western 
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sufficient to estop Bell from relying on its license under the 1962 
contract. 
IV. Timeliness 


[3] Southwire contends that Bell’s motion 52-250 was a motion 
for summary determination under rule 210.50 and that it was un- 
timely because it was not filed 30 days prior to hearing as required 
by that rule.* The ITC found sufficient reasons to waive the 30-day 
requirement of rule 210.50.° We find those reasons persuasive. 

Bell designated both of its motions as rule 210.51 motions to 
terminate based on license.’® Bell could not have known that the ITC 
would interpret them as motions for summary determination under 
rule 210.50 until the ITC order of March 29, 1979, wherein motion 
52-41 was so treated. That order was rendered 1 day after the com- 
mencement of the evidentiary hearing. Bell was thus totally unaware 
of the need to file motion 52-250 as a motion for summary determi- 
nation under rule 210.50 until the time for filing such a motion had 
expired. Moreover, motion 52-250 was based primarily on the 
March 29 finding on the ’994, ’430, and ’423 patents. It was thus 
reasonable for Bell to wait for that determination before filing motion 
52-250, a virtually identical motion respecting the ’170 patent. 

Waiver of the time requirement imposed by rule 210.50 is a matter 
committed to ITC discretion. See American Farm Lines v. Black 
Ball Freight Service, 397 U.S. 532, 539 (1970). The ITC’s exerc se 


of that discretion in the present case was justified and it resulted 
in no prejudice to Southwire. Southwire provided extensive argument 
in its opposition to Bell’s motion, the motion having presented issues 
that were nearly identical to issues Southwire had addressed in 
opposing motion 52-41. 


8 Rule 210.50, 19 CF R 210.50 (1979) provides in pertinent part: 
Summary determinations. ‘ . 
(a) Motions for summary determinations—Any party may move with any necessary supporting af- 


fidavits for a summary determination in his favor upon all or any part of the issues to be determined 
in the investigation. Counsel or other representatives in support of the complaint may so move at any 
time after 20 days following the date of service of the complaint and notice instituting the investigation, 
and any other party or a respondent may so move at any time after the date of publication in the Fed- 
eral Register of the notice instituting the investigation. Any such motion by any party, however, must 
be filed at least 30 days before the date fixed for any hearing herein provided. 

® Waiver of the rules is specifically provided for by rule 201.4(b), 19 CF R 201.4(b) (1979): 

(b) Alteration or waiver of rules.—Rules in this chapter may be amended, waived, suspended, or 
revoked by the Commission only. A rule may be waived or suspended only when in the judgment of 
the Commission there is good and sufficient reason therefor, provided the rule is not a matter of pro- 
cedure required by law. 

10 Rule 210.51, 19 CF R 210.51 (1979) provides in pertinent part: 
Termination of investigation. 

(a) Motions for termination.—Any party may move at any time for an order to determinate an inves- 
tigation before the Commission, to terminate the investigation as to all issues in an investigation in 
regard to one or more, but not all, of the respondents, or to terminate the investigation as to any part of 
the issues in regard to any or all of the respondents. When a motion for termination is based upon licensing 
or other written agreements entered into between the parties, a copy of such licensing or other agree- 
ments shall be included with the motion. [Italic added.] 
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Southwire argues that the ITC failed to abide by rule 201.1", 
saying that rule 210.50, a rule of special application, ig inconsistent 
with and should prevail over rule 201.4(b), a rule of general 
application, 

That argument is unavailing. There is no inconsistency between 
a rule imposing a time requirement, e.g., rule 210.50, and a rule 
giving the ITC authority to waive such requirement for good cause, 
e.g., rule 201.4(b). 

CONCLUSION 


Bell was licensed for its Gaston facility. That license was not 
illegal under the consent decree. Bell was not equitably estopped 
from using the license as an affirmative defense. The ITC properly 
exercised its discretion to entertain and decide motion 52-250 despite 
its untimeliness. Accordingly, the ITC’s determinations of March 29, 
1979, and June 20, 1979, granting motions 52-41 and 52-250 respec- 
tively and terminating the investigation with respect to the ’994, 
’430, ’423, and ’170 patents insofar as they related to Bell and to 
Krupp’s activities at Gaston is affirmed. 


Miter, Judge, concurring. 

I agree with the majority’s resolution of the first three issues. 
However, I disagree with its disposition of the timeliness issue in 
agreeing with ITC’s waiver of the 30-day requirement of rule 210.50.' 
As the majority points out, Bell’s motion 52-250 was filed under 19 
CFR 210.51 (termination of investigation).? The ITC treated it not 
only as a motion for termination, but, erroneously it seems to me, 
also as a motion for summary determination. It said that ‘a summary 
determination on the issues must be reached in this case before a 
termination based on licenses, pursuant to rule 210.51, can be granted.” 
However, there is nothing in this case that compels such a conclusion. 
Moreover, a motion for termination is not restricted to a situation in 
which a license or other written agreement is involved. The rule 
merely provides that when a motion for termination is based upon 
licensing ‘‘a copy of such licensing * * * agreements shall be included 
with the motion.” Bell’s motion should have been treated solely as a 
timely motion for termination, thus avoiding any need to consider 
waiver of the 30-day requirement of rule 210.50. 


11 Rule 201.1, 19 CF R 201.1 (1979) provides: 
§ 201.1 Applicability of part. 

This part 201 relates generally to functions and activities of the Commission under various statutes 
and other legal authority. Rules having special application appear separately in parts 202 and 207, 
inclusive, of this chapter. In case of inconsistency between a rule of general application and a rule of 
special application, the latter is controlling. 

1 The majority opinion states the issue as ‘‘ whether Bell’s motion 52-250 was timely filed.” 
2 Under rule 210.51, a motion for termination can be made ‘‘at any time.”’ 
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Because ITC’s analysis of the substance of Bell’s motion 52-250 
was correct, and because ITC correctly treated it as a motion for 


termination, 1TC’s error in treating it also as a motion for summary 
determination was harmless. 
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Customs Rules Decision 
(C.R.D. 80-9) 


Connors STEEL CoMPANY, PLAINTIFF v. UNITED STATES, DEFENDANT 
Memorandum, Opinion and Order 
Court No. 80-3-00478 
Dated September 3, 1980 


Watson, Judge: This memorandum opinion concerns discovery 
sought by plaintiff, a domestic steel company, in furtherance of its 
action contesting an administrative determination that certain Belgian 
steel beams were not being sold in the United States at less than fair 
value. 

By means of a request for production of documents and interroga- 
tories, plaintiff sought business information submitted to the Customs 
service by the Belgian manufacturer and its subsidiary. The informa- 

28 
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tion was received under a pledge of confidentiality and is now in the 
possession of the Department of Commerce to which the sales-at-less- 
than-fair-value stage of antidumping proceedings were transferred. 
The information includes names of customers and details of particular 
sales transactions. 

Defendant United States, honoring its pledge, has moved for a 
protective order barring disclosure on the ground that damage will 
result to the business of those submitting the information. Defendant 
also argues that disclosure will discourage the submission of such 
information to the Government and thus impair the informational 
basis of the administration of the antidumping law. Plaintiff, relying 
on the relevance of the information has moved to compel discovery. 

The court accepts the proposition that in the hands of a competitor 
the information in question can cause incalculable harm. 
The court also understands the desirability of encouraging the fullest 
possible submission of information to the administrative agencies 
charged with making determinations in the area of international 
trade. On the other hand, the court recognizes the necessity of allowing 
a party to fully prepare and present its legally authorized challenge 
to an administrative determination and to do so based on all available 
relevant material. In balancing these opposing considerations the 
most equitable solution appears to be to permit disclosure in a manner 
which will allow the information to be examined and utilized by the 
lawyers for plaintiff and designated experts for the purpose of this 
litigation but will forbid the further disclosure of the information to 
any other persons. In this regard the court relies on the lawyers, not 
as the alter egos of the plaintiff but as independent professionals and 
officers of the court. 

In general, this approach conforms to the orders allowing disclosure 
of confidential information in Pasco Terminals, Inc. v. United States, 
80 Cust. Ct. 249 (1978) and Armstrong Brothers Tool Co., et al. v. 
United States, 80 Cust. Ct. 252 (1978). 

For the above reasons, it is 

ORDERED, that plaintiff’s motion to compel discovery be granted 
subject to the following terms: 

1. The subject material shall be made available to counsel for 
plaintiff within 10 days of the entry of this order. 

2. Counsel for plaintiff may disclose the material to the lawyers 
and office personnel working on the litigation. 

3. No person to whom the material is disclosed shall at any time 
discuss or reveal the information to anyone except those authorized 
by this order. 

4. No copies of the material shall be made except for the purposes 
of the litigation and as authorized in writing by counsel for plaintiff. 
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A record of the authorizations shall be maintained, together with a 
log showing the pertinent details of the copying. 

5. At the conclusion of the litigation the material shall be returned 
to counsel for defendant, together with all copies not utilized in court 
papers. The record of authorizations and copy log shall also be turned 
over to defendant at that time. 

6. The terms of this order may be modified upon the consent of 
defendant or upon a further order of the court. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


R. E. CuHasen, 


Commissioner of Customs. 


731-TA-29 (Preliminary) 
AspHALT Roorina SHinaLtes From CANADA 
Notice of Change in Scheduled Date for Conference 


AGENCY: U.S. International Trade Commission. 


ACTION: The notice instituting the above-captioned investigation 
appearing in the Federal Register on September 4, 1980 (45 F.R. 
58728), stated that the preliminary conference was scheduled for 
10 a.m., e.d.t., on September 15, 1980. This notice is to inform all 
interested parties that the date of the conference has been changed to 
10 a.m., e.d.t., September 22, 1980. 

WRITTEN SUBMISSIONS: Will now be due on or before Septem- 
ber 24, 1980. 


FOR FURTHER INFORMATION CONTACT: Vera Libeau, 
Senior Investigator; 202-523-0368. 
By order of the Commission. 
Issued: September 4, 1980. 
KENNETH R. Mason, 
Secretary. 
33 
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In the Matter of 
CrertTAIN TURNING MACHINES AND Investigation No. 337-TA-72 
ComponENts THEREOF 


Commission Hearing on the Presiding Officer’s Recommendation and on 
Relief, Bonding and the Public Interest, and the Schedule for Filing 
Written Submissions 


AGENCY: U.S. International Trade Commission. 

ACTION: The scheduling of oral argument and briefing for investi- 
gation No. 337-TA-72, Certain Turning Machines and Components 
Thereof. 

Notice is hereby given that the presiding officer has filed his recom- 
mended determination that there is a violation of section 337 of the 
Tariff Act of 1930, as amended, in the unauthorized importation and 
sale in the United States of the accused turning machines and com- 
ponents thereof. He has also certified the evidentiary record to the 
Commission for its consideration. Interested persons may obtain 
copies of the presiding officer’s recommendation (and all other public 
documents) by contacting the Office of the Secretary to the Com- 
mission, 701 E Street NW., Washington, D.C. 20436. 
COMMISSION HEARING: The Commission will hold a hearing 
beginning at 10 a.m., e.d.t., on September 26, 1980, in the Commis- 
sion’s hearing room (room 331), 701 E Street NW., Washington, 
D.C. 20436, for two purposes. First, the Commission will hear oral 
argument on the presiding officer’s recommendation that a violation 
of section 337 of the Tariff Act of 1930, as amended, exists. Second, 
the Conimission will hear presentations concerning appropriate relief, 
the way such relief would affect the public interest and the proper 
amount of the bond during the Presidential review period, in the 
event that the Commission determines that there is a violation of 
section 337. These matters will be heard on the same day in order to 
facilitate the completion of this investigation within time limits 
established under law and to minimize the burden of this hearing upon 
the parties. The procedures for each portion of the hearing follow. 
ORAL ARGUMENT: A party to the Commission’s investigation 
or an interested agency wishing to present to the Commission an oral 
argument concerning the presiding officer’s recommendation will be 
limited to no more than 30 minutes. A party or interested agency 
may reserve 10 minutes of its time for rebuttal. The oral arguments 
will be held in this order: complainants, respondents, interested 
agencies, and Commission investigative staff. Any rebuttals will be 
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held in this order: respondents, complainants, interested agencies, and 
Commission investigative staff. 

Following the oral arguments on the presiding officer’s recom- 
mendation, a party to the investigation, an interested agency, a 
public interest group, or any interested member of the public may 
make an oral presentation on relief, bonding, and the public interest. 


RELIEF: It the Commission finds that a violation of section 337 has 
occurred, it may issue (1) an order which could result in the exclusion 
from entry of certain turning machines and components thereof or 
(2) an order which could result in requiring the respondent to cease 
and desist from alleged unfair methods of competition or unfair acts 
in the importation and sale of turning machines and components 
thereof. Accordingly, the Commission is interested in what relief, it 
any, should be ordered. 


BONDING: If the Commission finds that a violation of section 337 
has occurred and orders some form of relief, the President has up to 
60 days to approve or disapprove the Commission’s report. During 
this period the subject articles would be entitled to enter the United 
States under a bond determined by the Commission and prescribed 
by the Secretary of the Treasury. Accordingly, the Commission is 
interested in what bond, if any, should be assessed. 


PUBLIC INTEREST: If the Commission concludes that a viola- 
tion of section 337 has occurred and orders some form of relief, it 
must consider the effect of that relief upon the public. Accordingly, 
the Commission is interested in the effect of any exclusion or cease 
and desist order upon (1) the public health and welfare, (2) competi- 
tive conditions in the U.S. economy, (3) the production of like or 
directly competitive articles in the United States, and (4) USS. 
consumers. 


WRITTEN SUBMISSIONS: Parties to the Commission’s investi- 
gation, interested agencies, and the Commission investigative staff 
are encouraged to file briefs on the issues of remedy, bonding and 
public interest in order to give greater focus to the questions. These 
briefs must be filed no later than the close of business September 19, 
1980. The parties may be asked during the course of the hearing to 
file post-hearing briefs if necessary. 

NOTICE OF APPEARANCE: Written requests to appear at the 
Commission hearing must be filed by September 19, 1980. 
ADDITIONAL INFORMATION: The original and 19 true copies 
of all briefs and written comments and any written request to partici- 
pate must be filed with the Secretary to the Commission. Any person 
desiring to discuss confidential information, or to submit a document 
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(or a portion thereof) to the Commission in confidence, must request 
in camera treatment unless the information has already been granted 
in camera treatment by the presiding officer. Such request should be 
directed to the Chairman of the Commission and must include a 
full statement o1 the reasons why the Commission should grant such 
treatment. Documents or arguments reflecting confidential informa- 
tion approved by the Commission for in camera treatment will be 
treated accordingly. All nonconfidential written submissions will be 
open to public inspection at the Secretary’s Office. Notice of the 
Commission’s invest'gation was published in the Federal Register 
of October 24, 1979. 

By order of the Commission. 

Issued: September 8, 1980. 

Kennetu R. Mason, 
Secretary. 


701-TA-64 (Preliminary) 


Certain Guass-Linep Sree, Storage Tanks AND Gtass-LINED 
STEEL PressuRE VESSELS, AND Parts THEREOF, FROM FRANCE 


Notice of Institution of Preliminary Countervailing Duty Investigation 
and Scheduling of Conference 


INVESTIGATION INSTITUTED: Following receipt of a petition 
on September 2, 1980, filed by the Pfaudler Co., Rochester, N.Y., a 
domestic producer of process and storage vessels for the chemical and 
pharmaceutical industries, the U.S. International Trade Commission 
on September 9, 1980, instituted a preliminary countervailing duty 
investigation under section 703 of the Tariff Act of 1930 to determine 
whether there is a reasonable indication that an industry in the 
United States is materially injured, or is threatened with material 
injury, or the establishment of an industry in the United States is 
materially retarded, by reason of allegedly subsidized imports from 
France of glass-lined steel storage tanks having a capacity of over 
75 gallons provided for in item 640.35 of the Tariff Schedules of the 
United States (TSUS) and glass-lined steel pressure vessels and parts 
thereof provided for in item 661.68 of the TSUS. This investigation 
will be subject to the provisions of part 207 of the Commission’s 
Rules of Practice and Procedure (19 CFR 207, 44 FR. 76457) and, 
particularly, subpart B thereof, effective January 1, 1980. 


WRITTEN SUBMISSIONS: Any person may submit to the Com- 
mission on or before September 26, 1980, a written statement of infor- 
mation pertinent to the subject matter of the investigation. A signed 
original and 19 copies of each such statement must be submitted. 
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Any business information which a party desires to have treated as 
confidential] must be submitted to the Commission separately, with 
the designation ‘Confidential Business Data” clearly marked at the 
top of each page. Confidential submissions must conform with the 
requirements of section 201.6 of the Commission’s Rules of Practice 
and Procedure (19 CFR 201.6). All written submissions, except for 
confidential business data, will be available for public inspection. 


CONFERENCE: In connection with the investigation the Director of 
Operations has scheduled a conference for 10 a.m., e.d.t., on September 
24, 1980, at the U.S. International Trade Commission Building, 701 
E Street NW., Washington, D.C. Parties wishing to participate in the 
conference should contact the senior investigator, Mr. Bruce Cates, 
202-523-0368. The provisions for the conference restrict any oral 
presentations to one hour, collectively, tor those parties in support 
of the petition for countervailing duties and another hour for parties 
opposed to such petition. Further details concerning the conduct of 
the conference may be obtained from Mr. Cates. 

INSPECTION OF THE PETITION: The petition filed in this 
case is available for public inspection at the Office of the Secretary, 
U.S. International Trade Commission and at the New York City 
office of the U.S. International Trade Commission located at 6 World 
Trade Center. 

Issued: September 10, 1980. 
KENNETH R. Mason, 
Secretary. 


731-TA-31, -32, and -33 (Preliminary) 


Barium CARBONATE AND STRONTIUM CARBONATE FROM THE FEDERAL 
REPUBLIC OF GERMANY AND STRONTIUM NiTRATE From ITALY 


Notice of Institution of Preliminary Antidumping Investigations and 


Scheduling of Conference 
AGENCY: U.S. International Trade Commission. 


ACTION: Institution of preliminary antidumping investigations to 
determine whether there is a reasonable indication that an industry in 
the United States is materially injured or is threatened with material 
injury, or the establishment of an industry is materially retarded, by 
reason of imports from the Federal Republic of Germany of precipitated 
barium carbonate and precipitated strontium carbonate, provided for 
in items 472.06 and 421.72, respectively, of the Tariff Schedules of the 
United States (TSUS), and imports from Italy of strontium nitrate, 





38 TARIFF COMMISSION NOTICES 


provided for in TSUS item 421.74, which are allegedly being sold or 
likely to be sold at less than fair value. 


EFFECTIVE DATE: September 9, 1980. 


FOR FURTHER INFORMATION CONTACT: Miriam A. Bishop, 
investigator ; 202-523-0291. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


These investigations are being instituted following receipt on 
September 9, 1980, of petitions filed by Leva, Hawes, Symington, 
Martin & Oppenheimer, Washington, D.C., on behalf of domestic 
producers of barium carbonate, strontium carbonate, and strontium 
nitrate. 

AUTHORITY 


Section 733(a) of the Tariff Act of 1930 (19 U.S.C. 1673b(a)) 
requires the Commission to make a determination of whether there 
is a reasonable indication that an industry in the United States is 
materially injured, or is threatened with material injury, or the 
establishment of an industry in the United States is materially 
retarded, by reason of imports alleged to be, or likely to be, sold in 
the United States at less than fair value. Such a determination must 
be made within 45 days after the date on which a petition is filed 
under section 732(b) or on which notice is received from the Depart- 
ment of Commerce of an investigation commenced under section 
732(a). Accordingly, the Commission, effective September 9, 1980, 
instituted preliminary antidumping investigations Nos. 731-TA-31, 
—32, and -33. These investigations will be subject to the provisions of 
part 207 of the Commission’s Rules of Practice and Prodedure (19 
CFR 207, 44 F.R. 76457) and particularly, subpart B thereof. 


WRITTEN SUBMISSIONS 


Any person may submit to the Commission on or before October 8, 
1980, a written statement of information pertinent to the subject 
matter of these investigations. A signed original and 19 copies of such 
statements must be submitted. 

Any business information which a submitter desires the Commission, 
to treat as confidential shall be submitted separately and each sheet 
must be clearly marked at the top ‘Confidential Business Data.” 
Confidential submissions must conform with the requirements of 
section 201.6 of the Commission’s Rules of Practice and Procedure 
(19 CFR 201.6). All written submissions, except for confidential 
business data, will be available for public inspection. 
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CONFERENCE 


The Director of Operations of the Commission has scheduled a 
conference in connection with these investigations for 10 a.m., e.d.t., 
on October 3, 1980, at the U.S. International Trade Commission 
Building, 701 E Street NW., Washington, D.C. Parties wishing to 
participate in the conference should contact the investigator for the 
investigation, Ms. Miriam A. Bishop, 202-523-0291. It is anticipated 
that parties in support of the petitions tor antidumping duties and 
parties opposed to such petitions will each be collectively allocated 
one hour within which to make an oral presentation at the conver- 
ence. Further details concerning the conduct of the conference will be 
provided by the investigator. 


INSPECTION OF PETITION 


The petitions filed in these cases are available for public inspection 
at the Office of the Secretary, U.S. International Trade Commission 
and at the New York City office of the U.S. International Trade 
Commission located at 6 World Trade Center. 

By order of the Commission: 

Issued: September 12, 1980. 

KENNETH R. Mason, 
Secretary. 
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